Model Act is designed for state -not federal -legislative consideration. It provides responsible state actors with the powers they need to detect and contain a potentially catastrophic disease outbreak and, at the same time, protects individual rights and freedoms. Thirty-six states and the District of Columbia have introduced legislative bills based on the MSEHPA; thirty-nine states and the District of Columbia have enacted or are expected to shortly enact a version of the Model Act. 6 Despite its success in many states, the Model Act has become a lightening rod for criticism from both ends of the political spectrum. 7 It has galvanized public debate around the appropriate balance between personal rights and common goods. 8 In this Commentary, I first offer a brief context for understanding bioterrorism and naturally occurring infectious diseases -their history and challenges. This background demonstrates the vast potential for serious harm to the population. Next, I examine the state of infectious disease law among the states. Infectious disease law in the United States is riddled with problems, including its antiquity, inconsistency, barriers to effective action, and absence of safeguards of personal liberty. Third, I describe two national efforts for law reform: the protect the common good). Model Emergency Health Powers Act is designed to provide special powers to rapidly identify and respond to bioterrorism or a naturally occurring infectious disease that poses a grave immediate threat to the population. Fourth, I offer a defense of MSEHPA, by first describing the drafting process and then, outlining and responding to the main objections of critics. In particular, I respond to arguments relating to federalism, emergency declarations, abuse of power, personal libertarianism, economic libertarianism, and safeguards of property and persons. I conclude with some reflections about individual interests and common goods in America. Our culture during the latter part of the twentieth century has been highly individualistic, stressing the importance of the autonomous person and the undeterred entrepreneur. Certainly, these values have served America well in enhancing personal freedoms and contributing to a thriving economy. However, we have lost a sense of community and inter-relatedness that are equally vital to human well-being. Without protection of health, safety and security, people cannot enjoy many of the personal and economic freedoms that we have come to take for granted. 9
I. BACKGROUND
Both naturally occurring infectious diseases'° and bioterrorism pose threats to public health. Historically, major naturally occurring infectious disease outbreaks have killed far more people than war: the bubonic plague in the 140 h century lead to the death of approximately 25 million Europeans, over a quarter of the population;" diseases such as smallpox, tuberculosis, measles, influenza, typhus and bubonic plague killed an estimated 95% of pre-Columbian Native American (2002) (generally discussing how the pursuance of public health necessarily infringes on personal autonomy).
10 Infectious diseases are diseases caused by a living organism or other pathogen, including a fungus, bacteria, parasite, protozoan, or virus, which may or may not be transmissible from person to person, animal to person, or insect to person. 
II. THE NEED FOR LAW REFORM
Law has long been considered an important tool of public health. 30 Although federal law-making authority is constitutionally limited in scope, states have more flexibility in legislating to protect the public's health as an exercise of their broader police powers. State public health laws create a mission for public health authorities, assign their functions, and specify the manner in which they may exercise their authority. 31 Prior to September 11, 2001, some states had legislatively (e.g., Colorado) 32 or administratively (e.g., Rhode Island) 33 developed public health response plans for a bioterrorism event. However, problems of obsolescence, inconsistency, and inadequacy may render some public health laws ineffective, or even counterproductive. 3 4 Reforming state public health law can improve the legal infrastructure to help respond to bioterrorism and other emerging threats.
Many state public health statutes were built up in layers during the twentieth century in response to each new disease threat. These outdated laws often do not reflect contemporary scientific understandings of disease (e.g., surveillance, prevention, and response). When many of these statutes were written, public health sciences such as epidemiology and biostatistics were in their infancy and modem prevention and treatment methods did not exist.
At the same time, many existing public health laws pre-date the vast changes in constitutional (e.g., equal protection and due process) and statutory (e.g., disability discrimination) law that have transformed social and legal conceptions of individual rights. Consequently, these laws do not reflect legal norms for protection of individual rights. Failure to reform these laws may leave public health authorities vulnerable to legal challenge on grounds that they are unconstitutional or preempted by modem federal statutes. [Vol. 13:3 public health law is not challenged in court, public health authorities may feel unsure about applying old legal remedies to modem health threats. Health codes among the fifty states and territories have evolved independently, leading to profound variation in the structure, substance, and procedures for detecting, controlling, and preventing disease. Ordinarily different state approaches are not a problem, but variation could prevent or delay an efficient response in a multi-state public health emergency. Infectious diseases are rarely confined to single jurisdictions, but pose risks within whole regions or the nation itself. Coordination among state and national authorities is vital, but is undermined by disparate legal structures.
Public health laws remain fragmented within states as well as among them. Most state statutes have evolved over time so that, even within the same state, different rules may apply depending on the particular disease in question. This means that necessary authority (e.g., screening, reporting, or compulsory treatment) may be absent for a given disease. For example, when a resurgence of multi-drug resistant tuberculosis swept major metropolitan areas in the 1990s, many statutes did not allow for directly observed therapy. 35 Worse still, state laws can be so complex that they may not be well understood by health practitioners or their attorneys, preventing practitioners from acting rapidly and decisively in an emergency.
Many current laws not only provide insufficient authority to act, but might actually thwart effective action. This is evident when one examines the key variables for public health preparedness: planning, coordination and communication, surveillance, management of property, and protection of persons.
State statutes generally fail to require planning or to establish mechanisms. As a result most states have not systematically designed a strategy to respond to public health emergencies. Perhaps the most important aspects of planning are clear communication and coordination among responsible governmental officials and the private sector. As the recent anthrax outbreaks demonstrate, 3 6 there should be a defined role for public health, law enforcement, and emergency management agencies. So too, should there be coordination among the various levels (e.g., federal, tribal, state, and local) and branches (legislative, executive, and judicial) of government as well as with private actors, particularly the health care and pharmaceutical sectors. A systematic planning process that involves all stakeholders improves communication and coordination. The law can require such planning and sharing of information. However, many public health statutes do not facilitate communication and, due to federal and state privacy concerns, may actually proscribe exchange of vital information among public health, law enforcement, and emergency management agencies. Indeed, some statutes even prohibit sharing data with public health officials in adjoining states by strictly limiting disclosures by the public health agency that holds the data, often in the interest of protecting individual privacy. 37 Laws that complicate or hinder data communication among states and responsible agencies would impede a thorough investigation and response to such a public health emergency.
Surveillance is critical to public health preparedness. Unlike most forms of terrorism, the dispersal of pathogens may not be evident. Early detection could save many lives by triggering an effective containment strategy such as vaccination, treatment and, if necessary, isolation or quarantine. However, current statutes do not facilitate surveillance and may even prevent monitoring. For example, many states do not require timely reporting for certain dangerous ("Category A") agents of bioterrorism such as smallpox, anthrax, plague, botulism, tularemia, and viral hemorrhagic fevers. 38 In fact, virtually no state requires immediate reporting for all the critical agents identified by the Centers for Disease Control and Prevention. 39 At the same time, states do not require, and may actually prohibit, public health agencies from monitoring data collected in the health care system. Private information that might lead to early detection (e.g., unusual clusters of fevers or gastrointestinal symptoms) held by hospitals, managed care organizations, and pharmacies may be unavailable to public health officials. New federal health information privacy protections may unintentionally impede the flow of data from private to [Vol. 13:3 public sectors despite regulators' attempt to broadly exempt public health information sharing from nondisclosure rules. 4°C oercive powers are the most controversial aspects of any legal system. Nevertheless, they may be necessary to manage property or protect persons in a public health emergency. There are numerous circumstances that might require management of property in a public health emergency -e.g., shortages of vaccines, medicines, hospital beds, or facilities for disposal of corpses. It may even be necessary to close facilities or destroy property that is contaminated or dangerous. Even in the case of a relatively small outbreak, such as the recent anthrax attacks, the government considered the need to compulsorily license proprietary medications and destroy contaminated facilities. 4 ' The law must provide authority, with fair safeguards, to manage property that is needed to contain a serious health threat.
There similarly may be a need to exercise powers over individuals to avert a significant threat to the public's health. Vaccination, testing, physical examination, treatment, isolation, and quarantine each may help contain the spread of infectious diseases. Although the vast majority of people probably will comply willingly (because it is in their own interests and/or desirable for the common welfare), some compulsory powers are necessary for those who will not comply. Provided those powers are bounded by legal safeguards, individuals should be required to yield some of their autonomy, liberty or property to protect the health and security of the community.
The view I have expressed, that public health law is outdated and needs to be reformed, is now well accepted. The Institute of Medicine (1OM), in its foundational 1988 report, The Future of Public Health, acknowledged that law was essential to public health but cast serious doubt on the soundness of public health's legal basis. Concluding that "this nation has lost sight of its public health goals and has allowed the system of public health activities to fall into disarray," the IOM authorities may not be able to share relevant data with law enforcement or emergency management agencies even in the event of bioterrorism" and "public health authorities may not be permitted to monitor health care data in hospitals, managed care organizations, and pharmacies, even though these data may provide an early warning of an infectious disease outbreak or bioterrorism"). [Vol. 13:3
The Public Health Statute Modernization Collaborative is led by a consortium of states, in partnership with federal agencies and national organizations. The collaborative contracted with the author to draft a model public health act under the guidance of a national expert committee. It has published a comprehensive assessment of state public health laws, demonstrating the inadequacies of existing law to support modem pubic health functions. 47 The objective is to ensure that state public health law is consistent with modem constitutional principles and reflects current scientific and ethical values underlying public health practice. The Turning Point Model Public Health Act will focus on the organization, delivery, and funding of essential public health services and functions. It is scheduled for completion by October 2003, and current drafts are available on the Internet. 48 
IV. THE MODEL STATE EMERGENCY HEALTH POWERS ACT
The pace of completion of the Turning Point Model Public Health Act was too slow to meet political and social needs for increased security following September 11 th, 2001 . Consequently, the U.S. Department of Health and Human Services embarked on a rapid process to help the states improve their public health law infrastructure. 49 The concept was to build a model that states could adapt to their own needs in a federalist system.
From a practical and political perspective, it is important that any model law draw its legitimacy from recognized sources of authority. The MSEHPA's theoretical foundations and structures are derived from: (1) existing federal or state law that offers model language; (2) 47 LAWRENCE 0. GOSTIN 1) pre-date modem scientific and constitutional developments; (2) fail to equip public health officials with a range of flexible powers needed to control infectious disease; (3) do not address modem conditions which impact public health; (4) lack adequate standards of privacy, due process, and risk assessment; and (5) are based on arbitrary disease classification schemes that no longer relate to modem disease threats or epidemiologic methods of infection control").
48 THE MODEL STATE PUB. ACT Table for an outline of the MSEHPA). 
VIII
The purpose of the MSEHPA is to facilitate the detection, management and containment of public health emergencies while appropriately safeguarding personal and proprietary interests. The Model Act gives rise to two kinds of public health powers and duties: Those that exist in the pre-emergency environment ("pre-declaration powers" found in Articles II and III) and a separate group of powers and duties that come into effect only after a state's Governor declares a Under Article IV, a Governor may declare a public health emergency only if a series of demanding threshold conditions are met: (1) an occurrence or imminent threat of an illness or health condition, that (2) is caused by bioterrorism or a new or re-emerging infectious agent or biological toxin previously controlled and that (3) also poses a high probability of a large number of deaths, a large number of serious or long-term disabilities, or widespread exposure to an infectious or toxic agent that poses a significant risk of substantial future harm to a large number of persons. Recognizing the continuing threat of infectious disease, the Model Act as drafted is not limited to bioterrorism emergencies: a mass epidemic could be sufficiently severe to trigger the Model Act's provisions even if naturally occurring provided that the infectious agent is novel or previously controlled. States may therefore choose to enhance and further strengthen the threshold conditions for invoking the Model Act, perhaps by including a requirement that the security, safety or normal operation of the State be threatened before an emergency may be declared. States may also choose an "all hazards" approach that adds chemical and nuclear threats to the biological threats contemplated by the Model Act. The MSEHPA requires the Governor to consult with the public health authority and other experts prior to declaring an emergency (unless the delay would endanger the public's health); specifies minimum information to be provided in an emergency declaration; and authorizes the suspension of ordinary State rules or regulations to facilitate emergency response. The legislature, by majority vote, may discontinue the state of emergency at any time.
The pre-declaration powers and duties are those necessary to prepare for and promptly identify a public health emergency. Under Article II ("Planning for a public health emergency"), the Public Health Emergency Planning Commission (appointed by the Governor) must prepare a plan which includes: coordination of services; procurement of necessary materials and supplies; housing, feeding, and caring for affected populations (with appropriate regard for their physical and cultural/social needs); and the proper vaccination and treatment of individuals in the event of a public health emergency.
Article III ("Measures to detect and track public health emergencies") addresses measures necessary to detect initially and then to follow a developing public health emergency, including prompt (24 hours) reporting requirements for health care providers, pharmacists, veterinarians and laboratories. Public health professionals must interview and counsel persons exposed to illnesses that may cause a public health emergency and their contacts. Additionally, the public health authority must investigate physical materials or facilities endangering the public's health. MSEHPA recognizes that exchange of relevant data among lead agencies is essential to assure the public's health and security. Public health, emergency management, and public safety authorities, therefore, are required to share information necessary to prevent, treat, control, or investigate a public health emergency.
The Model Act provides "special powers" that may be used only after a Governor declares a state of public health emergency. Article V ("Management of property") provides that the State's designated public health authority may close, decontaminate, or procure facilities and materials to respond to a public health emergency; safely dispose of infectious waste; and obtain and deploy health care supplies. The authorities are required to exercise their powers with respect for cultural and religious beliefs and practices, such as observing, wherever possible, religious laws regarding burial. Compensation of private property owners is provided if there is a "taking" -i.e., the government confiscates private property for public purposes (e.g., the use of a private infirmary to treat and/or isolate patients). No compensation would be provided for "nuisance abatements" -i.e., the government destroys property or closes an establishment that poses a serious health threat. This comports with the extant constitutional "takings" jurisprudence of the Supreme Court. 5 1 If the government were forced to compensate for all nuisance abatements, it would significantly chill public health regulation.
The provisions for protection of persons found in Article VI ("Protection of persons") deal with some of the most sensitive areas within the MSEHPA. The Model Act permits public health authorities to: physically examine or test individuals as necessary to diagnose or to treat illness; vaccinate or treat individuals to prevent or ameliorate an infectious disease; and isolate or quarantine individuals to prevent or limit the transmission of a contagious disease. The public health authority also may waive licensing requirements for health care professionals and direct them to assist in vaccination, testing, examination, and treatment of patients.
While the Model Act reaffirms the authority over persons and property that health agencies have always had, it supplements these traditional public health powers with a modernized, extensive set of 51 E.g., Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1004 (1992) (noting that no compensation is required under the "Takings Clause" of the Constitution for regulations that prohibit nuisances).
[Vol. 13:3 conditions, principles, and requirements governing the use of personal control measures that are now often lacking in state public health law. Public health officials are explicitly directed to respect individual religious objections to vaccination and treatment. Officials must follow specified legal standards before utilizing isolation or quarantine, which are authorized only to prevent the transmission of contagious disease to others and must be by the least restrictive means available. This allows individuals, for example, to be confined in their own homes. The Model Act also affords explicit protections to persons in isolation or quarantine that go beyond most existing state laws: the public health authority is affirmatively charged with maintaining places of isolation or quarantine in a safe and hygienic manner; regularly monitoring the health of residents; and systematically and competently meeting the needs of persons isolated or quarantined for adequate food, clothing, shelter, means of communication, medication, and medical care. Orders for isolation or quarantine are subject to judicial review, under strict time guidelines and with appointed counsel; the Model Act also provides for expedited judicial relief.
Finally, the Model Act provides for a set of post-declaration powers and duties to ensure appropriate public information and communication (Article VII: "Public information regarding public health emergency"). The public health authority must provide information to the public regarding the emergency, including protective measures to be taken and information regarding access to mental health support. Experience following September 1 1 th and the anthrax attacks demonstrated the need for an authoritative spokesperson for public health providing comprehensible and accurate information. These events also revealed the significant mental health implications of terrorism on the population. 52 The Model Act also recognizes that if government officials, health professionals, and others are to fulfill their responsibilities for preventing and responding to a serious health threat, they should not fear unwarranted liability. Consequently, MSEHPA affords persons exercising authority under the Model Act immunity from liability except for gross negligence or willful misconduct.
Taken as a whole, MSEHPA resolves a series of difficult policy debates in which the public health goals of facilitating the detection, management and containment of public health emergencies are balanced against the need to safeguard individuals' civil rights, liberties, and property. MSEHPA is an outgrowth of a process to identify and legitimize critical public health functions against a framework of personal rights and freedoms protected by law.
A. Defense of the Model Act
There have been several specific objections to the Model Act: federalism -federal, not state, law is implicated in a health crisis; emergency declarations -the scope of a public health emergency is overly broad; abuse of power -governors and public health officials will act without sufficient justification; personal libertarianismcompulsory powers over non-adherent individuals are rarely, or never, necessary; economic libertarianism -regulation of businesses is counter-productive; and safeguards of property and persons -MSEHPA fails to provide strong protection of individual and economic freedoms. Before examining, and responding to, these specific objections, it will be helpful to explain the drafting process for the Model Act.
Drafting Process for MSEHPA
Days after the first cases of anthrax were confirmed on October 4, 2001 the CDC's General Counsel asked the CLPH to draft the Model Act. The assignment was to have a first draft completed within weeks, requiring an enormous expenditure of energy and resources, because governors and legislators actively sought guidance on legal reform. To meet this deadline, the CLPH was assisted by a large number of federal and state officials and scholars. The first draft of the Model Act, posted on October 2 3 rd, borrowed from many of the best statutory provisions that existed at the state level. In this way, the Model Act would not contain radical new powers that posed a threat to civil liberties. And, MSEHPA would gain political credibility by including statutory language from the states themselves. Following release of the first draft, the Model Act was downloaded from the Center's web site tens of thousands of times, provoking considerable input by the public. MSEHPA is stronger because it was devised in a politically inclusive manner, even in the face of severe time constraints and societal fears following September 1 1 th .
The next, and current, version of the Model Act was posted on the Center's web site on December 21, 2001. It contained a number of changes from the original draft. Critics point to the differences between the first and second versions as evidence of the problems with [Vol. 13:3 MSEHPA. 53 However, the CDC and CLPH intended from the beginning to distribute the first draft widely for comment by stakeholders and the public, and to revise the Act accordingly. Discussion and comment on draft legal rules is common and expected in a deliberative democracy.
Commentators raised several points. First, community organizations expressed fears that MSEHPA could be used to restrain persons living with HIV/AIDS or could be introduced in response to an influenza epidemic. The second draft made clear that MSEHPA is not, and never was, intended for endemic diseases such as influenza or HIV/AIDS (they are not "novel" or "previously controlled or eradicated" diseases under the Act). 54 Second, civil libertarians were concemed that the governor needed a greater check on his or her authority. The second draft, therefore, authorized the legislature to override a governor's declaration by a simple majority right away, rather than by a two-thirds majority after 60 days. Finally, in response to advocates who expressed concern about the Model Act's criminal penalties for disobeying an order for vaccination, treatment, or isolation, the revised Model Act removed these penalties. Instead, individuals who refused to comply with public health orders would, if necessary to protect the public's health, be subject to isolation or quarantine.
Specific Objections to the Model Act
Commentators sometimes suggest that MSEHPA affords governors unchecked power -for example, the Model Act provides a "blank check to impose the most draconian sorts of measures." 55 The Model Act, according to these reports, "puts a stranglehold on our civil liberties. 56 These assessments, however, are based on misinformation. Rather than listening to, and reporting, the experienced views of state and local health officials, the media preferred to stress the objections of a few highly vocal critics. POST, Nov. 19, 2001 , at Al (mentioning that the Model Act had the backing of Tommy Thompson, who specifically said, "[wie need not only a strong health infrastructure and a full stockpile of medical resources, but also the legal and emergency tools to help our citizens quickly").
[Vol. 13:3 latures prepared a formal checklist of powers based on the Model Act.' The inflammatory rhetoric against MSEHPA may be useful politically, but seriously mischaracterizes the Act and misleads the public. Governors are not afforded plenary powers but have significant checks and balances; vaccination is not a radical new power, but is common in state law 65 and constitutionally approved by the Supreme Court.
6 6 MSEHPA is not at all analogous to old Soviet law, but has clear standards and procedures for the exercise of powers. Indeed, nothing within MSEHPA is "extraordinary" or an unreasonable threat to civil liberties. To the contrary, MSEHPA provides safeguards of personal liberty that do not exist in most state statutes, as the following discussion demonstrates.
Federalism
Critics argue that acts of terrorism are inherently federal matters, eliminating the need for expansion of state public health powers. 67 It is certainly true that federal authority is extraordinarily important in responding to catastrophic public health events. For example, bioterrorism may trigger national security concerns, require investigation of federal offences, and affect geographic regions beyond state perimeters or even the entire country. Consequently, the federal government often takes a leading role in responding to a public health emergency, as they did in the anthrax outbreaks. 68 Indeed, the federal government, under the national defense or commerce powers of the Constitution, is entitled to act in the context 66 Jacobson v. Massachusetts, 197 U.S. 11, 31 (1905) (holding that public health responses were within a state's police power unless the statute has "no real or substantial relation" to public health, public morals, or public safety or the statute is, "beyond all question, a plain, palpable invasion of rights secured by the fundamental law"). , 70 The Supreme Court, moreover, has regarded federal police powers as constitutionally limited, and has curtailed the expansion of national public health authority. 7 1
The assertion of federal jurisdiction, of course, does not obviate the need for adequate state and local public health power. 72 States and localities have been the primary bulwark of public health in America. From a historical perspective, local and state public health agencies pre-dated federal agencies. Local Boards of Health were in operation in the late 18th Century and state agencies emerged after the Civil War. Federal health agencies, however, did not develop a major presence until Franklin Delano Roosevelt's New Deal. State and local agencies have played a crucial role in infectious disease control from colonial and revolutionary times, through the industrial revolution, to the modem times. 7 3
From an economic and practical perspective, most public health activities take place at the state and local level -e.g., surveillance, communicable disease control, and food and water safety. States and localities probably would be the first to detect and respond to a health emergency and would have a key role throughout. This requires states to have effective, modem statutory powers that enable them to work along side federal agencies. It does not matter which governmental entity (federal or state) has the primary responsibility in any given case. What is important is that both levels of government operate with adequate resources and sound legal foundations. 73 See GoSTIN, supra note 5, at 242-48 (chronicling the rise of local authority over matters of public health).
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Declaration of a Public Health Emergency
Critics express concern that the Model Act could be triggered too easily, creating a threat to civil liberties. As mentioned above, community-based organizations originally objected to the idea that a Governor might declare a public health emergency for an endemic disease such as HIV/AIDS or influenza. Although this may have been a problem with the initial version of the Model Act, the current version virtually excludes HIV/AIDS and influenza through its requirement that a disease must be "novel or previously controlled or eradicated."
Legal scholars express concerns that a Governor could declare an emergency for theoretical or low-level risk. However, the drafters set demanding conditions for a Governor's declaration, clearly specifying the level of risk. A public health emergency may be declared only in the event of bioterrorism or the appearance of a novel or previously controlled or eradicated infectious agent or biological toxin that poses a high probability of a large number of deaths or serious disabilities. Indeed, the drafters rejected arguments from high-level federal and state officials to set a lower threshold for triggering a health emergency.
Finally, commentators suggest that Governors retain too much discretion to declare a public health emergency. Yet, the Model Act specifies clear criteria for triggering Gubernatorial powers and uses language that fetters the exercise of discretion. As noted below, the Model Act also allows the legislature and judiciary to intervene if the Governor has acted outside the scope of his or her authority. Taken as a whole, the drafters carefully limit the circumstances when the more robust powers of the Model Act can be invoked.
Governmental Abuse of Power
Critics argue that Governors and public health authorities would abuse their authority and exercise powers without justification. This kind of generalized argument could be used to refute the exercise of governmental power in any realm because executive branch officials may over-reach. However, such general objections have never been a reason to deny government the power to avert threats to health, safety, and security. The answer to such general objections is to introduce into the law careful safeguards to prevent officials from acting outside the scope of their authority. The Model Act builds in effective protection against governmental abuse. It adopts the doctrine of separation of powers, so that no branch wields unchecked authority. These checks and balances offer a classic means of preventing abuse.
The Model Act creates several hedges against abuse: (1) the Governor may declare an emergency only under strict criteria and, if feasible, with careful consultation with public health experts and the community; (2) the legislature, by majority vote, can override the Governor's declaration at any time; and (3) the judiciary can terminate the exercise of power if the Governor violates the standards or procedures of the Model Law or acts unconstitutionally. No law can guarantee that the powers it confers will not be abused. Much depends on the wisdom of judges, the competency of health officials, and the vigilance of a free citizenry. But MSEHPA counterbalances executive power by providing a strong role for the legislature and judiciary. The Model Act modernizes antiquated law and replaces it with clear criteria, fair procedures, and robust entitlements that are conspicuously absent from infectious disease statutes in the United States. There is little more that any law could do to prevent abuse of power.
Personal Libertarianism
Critics imply that the Model Law should not confer compulsory power at all. In particular, they object to compulsory powers to isolate or quarantine. Commentators reason that services are more important than power; that individuals will comply voluntarily with public health advice; and that tradeoffs between civil rights and public health are not required and even are counterproductive. Before responding to these criticisms, it is important to recognize that the Model Act does not permit public health officials to vaccinate, test, or medically treat people against their will. At most, individuals may be isolated or quarantined to reduce their risk to others.
Certainly the HIV/AIDS epidemic has demonstrated that public health and civil liberties can be mutually reinforcing -respect for individual freedoms can promote the public's health. 74 The CDC's approach to legal preparedness for bioterrorism, moreover, stresses the importance of community education and involvement in planning. 75 The goal is to facilitate public cooperation in the event of a health crisis. Despite the undoubted importance of voluntarism, there still remains a residual need for compulsory powers.
First, although the provision of services may be more important than the exercise of power, the state undoubtedly needs a certain 74 [Vol. 13:3 amount of authority to protect the public's health. Government must have the power to prevent individuals from endangering others. It is only common sense, for example, that a person who has been exposed to an infectious disease should be required to be isolated if necessary to prevent transmission to family, friends, or the community.
Second, although most people can be expected to comply willingly with public health measures because it is in their own interests and/or desirable for the common welfare, not everyone will comply. Individuals may resist loss of autonomy, privacy, or liberty even if their behavior threatens others. Provided that public health powers are hedged with safeguards, individuals should be required to yield some of their interests to protect the health and security of the community.
Finally, although public health and civil liberties may be mutually enhancing in many instances, they sometimes come into conflict. When government acts to preserve the public's health, it can interfere with property rights (e.g., freedom of contract, to pursue a profession, or to conduct a business) or personal rights (e.g., autonomy, privacy, and liberty). The history of public health is littered with illustrations of trade offs between public health and civil liberties. 76 It may be fashionable to argue that there is no tension, but public health officials need to make hard choices particularly in public health emergencies.
Individuals whose movements pose a significant risk of harm to their communities do not have a "right" to be free of interference necessary to control the threat. There simply is no basis for this argument in constitutional law, and perhaps little more in political philosophy. Even the most liberal scholars accept the harm principle -that government should retain power to prevent individuals from endangering others. 77 The Supreme Court has been equally clear about the limits of freedom in a constitutional democracy. The rights of liberty and due process are fundamental but not absolute. Justice Harlan in the foundational Supreme Court case of Jacobson v. Massachusetts wrote: "There are manifold restraints to which every person is necessarily subject for the common good. On any other basis organized society could not exist with safety to its members. 7 Civil libertarians have not been the only group to critique the Model Act. Businesses, as well as law and economic scholars, complain that MSEHPA interferes with free enterprise. Most economic stakeholders including the food, transportation, pharmaceutical, and health care industries lobbied legislators and CLPH faculty. These groups argue that they should not be compelled to share data with government, abate nuisances, destroy property, and provide goods and services without their express agreement. 8 7 Generally speaking, the Model Law provides several kinds of powers to regulate businesses: destruction of dangerous or contaminated property, nuisance abatements, and confiscation of property for public purposes. All of these powers have been exercised historically and comply with constitutional and ethical norms. If businesses have property that poses a public threat, government has always had the power to destroy that property. 8 8 For example, if a rug were contaminated with anthrax or smallpox, government would certainly have the power to order its destruction.
Similarly, if businesses are engaged in an activity that poses a health threat, government has always had the power to abate the nuisance. 89 Businesses must comply with all manner of health and safety regulations that interfere with economic freedoms. 90 Those who believe in the undeterred entrepreneur may not agree with health regulations, but they are necessary to ensure that business activities to not endanger the public.
Finally, government has always had the power to confiscate private property for the public good. 9 ' In the event of bioterrorism, for example, it may be necessary for the state to have adequate supplies of vaccines or pharmaceuticals. Similarly, government may need to use health care facilities for medical treatment or quarantine of persons exposed to infection.
Businesses argue that government should not have broad powers to control enterprise and property. If these powers have to be exercised, businesses want to ensure they are compensated according to market values. The Model Act follows a classical approach to the issue of property rights. Compensation of property owners is provided if there is a "taking" -i.e., the government confiscates private property for public purposes (e.g., the use of a private infirmary to treat and/or isolate patients). No compensation would be provided for "nuisance abatements" -i.e., the government destroys property or closes an establishment that poses a serious health threat. This com-ports with the extant constitutional "takings" jurisprudence of the Supreme Court. 92 If the government were forced to compensate for all nuisance abatements, it would significantly chill public health regulation.
In American history and constitutional law, private property has always been held subject to the restriction that it not be used in a way that posed a health hazard. As Lemuel Shaw of the Massachusetts Supreme Judicial Court observed as early as 1851: "We think it settled principle, growing out of the nature of well ordered civil society, that every holder of property ... holds it under the implied liability that it shall not be injurious to the rights of the community." The real basis for debate over public health legislation should not be that powers are given, because it is clear that power is sometimes necessary. The better question is whether the powers are hedged with appropriate safeguards of personal and economic liberty. The core of the debate over the Model Act ought to be whether it appropriately protects freedoms by providing clear and demanding criteria for the exercise of power and fair procedures for decision-making. It is in this context that the attack on MSEHPA is particularly exasperating because critics rarely point to areas where the standards and procedures in MSEHPA could be strengthened. Nor do they compare the safeguards in the Model Act to those in extant public health legislation.
It is important to note that powers over individuals (e.g., testing, physical examination, treatment, and isolation) and businesses (e.g., nuisance abatements and seizure or destruction of property) already exist in state public health law. These powers have been exercised since the founding of the Republic. 94 MSEHPA, therefore, does not contain new, radical powers over the individual. Most tellingly, the Model Act contains much better safeguards of individual and economic liberty than appear in communicable disease statutes enacted in the early-to-mid 2 0 th Century. 92 See, e.g. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1027 (1992) (finding that the government may only deprive an individual of all economic uses of his or her property without compensation when the owner's use of property were not originally part of his title). Unlike older statutes, MSEHPA provides clear and objective criteria for the exercise of powers, rigorous procedural due process, respect for religious and cultural differences, and an explicit set of entitlements for humane treatment. First, the criteria for the exercise of compulsory powers are based on the modem "significant risk" standard enunciated in constitutional law and disability discrimination law. The Model Act also requires public health officials to adopt the "least restrictive alternative." Second, the procedures for intervention are rigorous, following the most stringent requirements set by the Supreme Court, including the right to counsel, presentation and cross examination of evidence, and reasons for decisions. Third, the Model Act shows toleration of vulnerable groups through its requirements to respect cultural and religious differences whenever consistent with the public's health. Finally, the Model Act provides a new set of rights to care and treatment of persons subject to isolation or quarantine. These include the right to treatment, clothing, food, communication, and humane conditions. In summary, MSEHPA provides a modem framework for effective identification and response to emerging heath threats, while demonstrating respect for individuals and toleration of groups. Indeed, the CLPH agreed to draft the law only because a more draconian approach might have been taken by governments acting on their own and responding to public fears and misapprehensions.
95

V. RE-THINKING THE PUBLIC GOOD
American values at the turn of the 2 1 st century fairly could be characterized as individualistic. There was a distinct orientation toward personal and proprietary freedoms and against a substantial government presence in social and economic life. The attacks on the World Trade Center and Pentagon and the anthrax outbreaks reawakened the political community to the importance of public health. Historians will look back and ask whether September It , 2001 was a fleeting scare with temporary solutions or whether it was a transforming event.
There are good reasons for believing that resource allocations, ethical values, and law should transform to reflect the critical importance of the health, security and well being of the populace. It is not that individual freedoms are unimportant. To the contrary, personal liberty allows people the right of self-determination, to make judg- [Vol. 13:3 ments about how to live their lives and pursue their dreams. Without a certain level of health, safety, and security, however, people cannot have well-being; nor can they meaningfully exercise their autonomy or participate in social and political life.
My purpose is not to assert which are the more fundamental interests: personal liberty or health and security. Rather, my purpose is to illustrate that both sets of interests are important to human flourishing. The Model State Emergency Health Powers Act was designed to defend personal as well as collective interests. But in a country so tied to rights rhetoric on both sides of the political spectrum, any proposal that has the appearance of strengthening governmental authority was bound to travel in tumultuous political waters.
